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[bookmark: _Toc241062614]Disciplinary and Capability Policy and Procedure
1. [bookmark: _Toc241062615]Statement 
1.1 [Insert your organisation's name] is committed to maintaining a positive, fair and productive working environment. We expect all employees to meet reasonable standards of conduct and performance and will provide appropriate support to help them do so.
1.2 It is important that employees understand their obligations and rights regarding their conduct and performance at work. It is expected that employees are honest and maintain a high standard of integrity and conduct.
1.3 The purpose of formal proceedings is, wherever possible, to encourage improvement rather than to punish. Dismissal is a last resort. This policy recognises the difference between conduct issues (where an employee can meet the required standard but chooses not to) and capability issues (where an employee is genuinely unable to meet the required standard), and provides distinct procedures for each. No disciplinary action will be taken against an employee until a case has been fully investigated. 
2. [bookmark: _Toc241062616]Purpose
2.1 This policy provides a framework to maintain a satisfactory standard of conduct and performance and ensures that all colleagues are treated fairly and consistently should conduct or capability concerns arise.
3. [bookmark: _Toc241062617]Scope 
3.1 This policy applies to all employees regardless of length of service.  It does not apply to trustees, volunteers, agency workers or self-employed contractors.
4. [bookmark: _Toc241062618]Related Documents
4.1 This policy should be read alongside the following [Insert your organisation's name] policies and relevant legislation:
· ACAS Code of Practice- Disciplinary and Grievance Procedures 
· Code of Conduct	Comment by Helen Roger: Please refer to the appropriate policies for your organisation
· Grievance Policy & Procedure
· Whistleblowing Policy
· Data Protection and Retention Policy
· Equal Opportunities Policy

· Employment Rights Act 1996
· Equality Act 2010
5. [bookmark: _Toc218877903][bookmark: _Toc220321654][bookmark: _Toc241062619]Key Principles
5.1 Informal action will be considered, where appropriate, to resolve problems. 
5.2 The disciplinary and capability procedure is designed to establish the facts quickly and to deal consistently with disciplinary and capability issues. 
5.3 No disciplinary or capability action will be taken against an employee until the case has been fully investigated and, if felt necessary, advice will be sought before action is taken. 
5.4 At all stages of the procedure the employee will have the right to be accompanied by a work colleague or a Trade Union representative, if appropriate, and the employee will be informed of this at all stages of the process. 
5.5 No employee will be dismissed for a first breach of discipline, except in the case of gross misconduct when the penalty will be dismissal without notice or payment in lieu of notice. 
5.6 An employee will have the right to appeal against any disciplinary action or capability decision. 
5.7 The procedure may be implemented at any stage if the employee’s alleged misconduct or poor performance warrants this. 
6. [bookmark: _Toc241062620]Confidentiality
6.1 [bookmark: _heading=h.chzbe0x3hexv]All disciplinary and capability matters must be kept confidential.  The relevant manager(s) will clearly inform all employees involved in the process of the consequences of breaching confidentiality.
6.2 [Insert your organisation's name] will investigate any breach of confidentiality by an employee involved in the process and take appropriate action.  This could include disciplinary action against the individual(s) responsible for the breach.
7. [bookmark: _Toc241062621]Informal Resolution 
7.1 Before considering formal disciplinary proceedings, every effort will be made to resolve the matter informally.  This could include an informal conversation (notes will be taken that cover what was discussed), setting clear targets and expectations, monitoring progress over a reasonable time period and/or providing additional coaching or training.
7.2 Sometimes an informal discussion may not resolve the issue or be appropriate.  An informal resolution will not be used if:
· The employee has not improved following a previous informal discussion or formal warning.
· It is more appropriate to deal with the situation formally due to the potential seriousness of the issue.

7.3 In this case, the relevant procedures outlined in the remainder of this policy will be applied.
8. [bookmark: _Toc241062622]Investigation
8.1 Before formal action is considered, an appropriate person will carry out a full and fair investigation to establish the facts.  See the process in Appendix B.  If possible, the person investigating will not be involved in the matter, for example, as a witness.
8.2 Depending on the issue, it may be necessary for a meeting to take place.  Investigation meetings are not formal, so you do not have the right to be accompanied.
8.3 When the investigation is complete, your manager will advise you if they are going to start a formal procedure to deal with any identified issues relating to conduct or performance.
9. [bookmark: _Toc241062623]Suspension from work
9.1 [bookmark: _heading=h.gnwnoen4m1tz]It may be appropriate to suspend the employee whilst an investigation takes place.  Suspension will only be considered if there is a serious allegation of misconduct and one or more of the following apply:
· Working relationships have broken down.
· There is a risk that the employee could influence the investigation.
· There is a risk to other colleagues, property, members and/or the general public.
· The employee is the subject of criminal proceedings that may affect their ability to do their job.
9.2 Alternative options will be considered before suspension. This might include a transfer to another role if this is practical and appropriate.
9.3 Suspension during an investigation does not indicate a disciplinary decision or suggest that you are believed to be guilty.  Therefore:
· The employee will remain on full contractual pay during a suspension.
· [Insert your organisation's name] will keep any periods of suspension as brief as possible.
· The investigating manager can lift the suspension at any time, and they will review it regularly throughout the disciplinary process.
· The employee should return to work if it is no longer appropriate to be suspended following an investigation and/or disciplinary meeting.
10. [bookmark: _Toc241062624]Disciplinary Procedure (Misconduct)
10.1 This procedure applies where the investigation has identified a potential conduct concern. It is distinct from the Capability Procedure at Section 11, which applies to performance.
10.2 If, following investigation, we decide to start a formal disciplinary process, you will be informed of the allegations in writing and invited to a meeting to discuss the matter.  See the process in Appendix C.
10.3 The line manager will normally conduct the disciplinary hearing unless this is inappropriate, in which case alternative options will be considered.
10.4 The employee has the right to be accompanied by a work colleague, or other appropriate adult, at the formal meeting. Prior to the meeting, the employee should inform the disciplinary manager who will be accompanying them.
· The employee will receive an invitation letter to the formal meeting, including:
· Information about the alleged misconduct;
· Copies of any written evidence, including witness statements;
· Details of the time and venue for the meeting;
· A copy of this policy.

10.5 The letter will inform the employee of their right to be accompanied and explain the possible outcomes, such as a potential warning or dismissal.  During the meeting, the employee can respond to the case and present their own evidence.
10.6 After the meeting has explored the issue and evidence, the manager will adjourn it for a reasonable amount of time before making a decision. This allows the manager to properly consider the evidence and anything new that’s been raised during the meeting.
10.7 The disciplinary manager will decide whether the allegations are founded on the balance of probabilities. The employee will be notified of the outcome in writing within 5 working days.
10.8 Any disciplinary action taken will depend on the issue, will consider other relevant circumstances, and could include one or more of the outcomes in Appendix D.
10.9 Where a warning is issued, further disciplinary action (up to and including dismissal) may be taken following an investigation if the same or similar issue occurs again while the warning remains active or if performance/conduct does not improve within the set period.
10.10 The disciplinary manager will make you aware of your right to appeal against any disciplinary action.

11. Capability Procedure (Performance)
11.1 This procedure applies where an employee is genuinely unable to meet the required standards of performance. It is separate from the disciplinary procedure and focuses on support and improvement rather than punishment. 
11.2 Important: Managers must first be satisfied that the performance concern is not primarily the result of misconduct (e.g. a deliberate failure to perform). If it is, the Disciplinary Procedure at Section 10 should be used instead. If there is any element of health-related incapacity, Section 12 of this policy must also be considered.
11.3 Before initiating the formal capability procedure, the manager must be satisfied that:
· the employee has been made aware of the required standards and what is expected of them in clear, specific terms;
· the employee has been given reasonable support, including training, coaching, or adjusted targets where appropriate;
· the employee has been given a reasonable opportunity to improve; and
· there are no underlying health, disability, or personal circumstances that may be contributing to the performance concerns (see Section 12).
11.4 Where informal support has not resulted in sufficient improvement, or where the performance concern is serious enough to warrant immediate formal action, the following staged process will apply:
11.5 First written warning: the employee will be invited to a meeting to discuss performance concerns. The employee will be issued with a Performance Improvement Plan (PIP) outlining expectations, support and review timescales.
11.6 Final written warning: issued where performance has not improved following a first written warning. The employee will be issued with a revised PIP and warned that further failure to improve may result in dismissal.
11.7 Dismissal with notice: Where performance has not improved despite additional support and warnings, the employee may be dismissed on capability grounds. The employee will receive their contractual or statutory notice.
11.8 At each formal stage, the employee will receive written notice of the hearing using the same process as set out in Section 10. The employee has the right to be accompanied and to appeal against any formal outcome.
11.9 A Performance Improvement Plan (PIP) will be used at the formal capability stages. A PIP will set out: the specific performance standards required; the measurable targets to be achieved; the support, training, or other resources that will be provided; the timescales for review; and the consequences of failure to improve. PIPs should be realistic, achievable, and reviewed regularly. If an employee meets the required standards, the formal procedure will be closed and a record of successful improvement will be noted. See Appendix F for the PIP template.
11.10 Before dismissal on capability grounds is confirmed, [Insert your organisation's name] will consider whether there are any suitable alternative roles to which the employee could be redeployed. While there is no obligation to create a new role, a genuine assessment of available alternatives should be made and documented.

12.  Health-Related Capability

12.1 Where an employee’s performance or attendance is affected by a health condition, [Insert your organisation's name] will take a supportive and sensitive approach that recognises its legal obligations under the Equality Act 2010.
12.2 Before taking formal capability action in relation to a health-related matter, [Insert your organisation's name] will:
· seek consent to obtain a medical report from the employee’s GP or a specialist, or arrange an occupational health (OH) referral;
· consider the medical evidence and take it into account in any decision-making;
· consider whether the employee has, or may have, a disability within the meaning of the Equality Act 2010 (a physical or mental impairment that has a substantial and long-term adverse effect on ability to carry out day-to-day activities);
· consider whether any reasonable adjustments to the role, working hours, environment, or support arrangements could enable the employee to meet the required standard; and
· allow a reasonable period for recovery or improvement before formal action is considered.
12.3 Dismissal on health-related capability grounds will only be considered as a last resort, after all reasonable alternatives have been explored and documented.
12.4 Where an employee is subject to long-term sickness absence, [Insert your organisation's name]’s Absence Management Policy will also apply and should be read alongside this policy.
13. [bookmark: _Toc241062625]Gross Misconduct
13.1 In certain circumstances, behaviour may be considered so serious that you may be dismissed without notice or pay in lieu of notice.  This may happen without prior warning and regardless of previous performance or length of service.  See Appendix A.
14. [bookmark: _heading=h.75rvf6qgfxnr][bookmark: _Toc241062626]Appeals
14.1 The employee has the right to appeal against any formal disciplinary or capability action taken if they feel that:
· the disciplinary or capability outcome is unreasonable, given all the circumstances and evidence considered;
· the correct procedure was not followed during the formal stage, and this has had a significant effect on the outcome; or,
· there is new evidence to show that you were unable, for valid reasons, to provide earlier in the process, which would have significantly affected the outcome.

14.2 The employee can submit an appeal within 5 days of receiving the outcome of the disciplinary or capability hearing. You should do this in writing, setting out the reasons for the appeal. See the Appeals process in Appendix E.
14.3 If the appeal manager decides there are grounds for appeal, a hearing will occur as soon as possible.  You will have the right to be accompanied to an appeal hearing by a work colleague.
14.4 All decisions will be confirmed in writing within 5 working days or as soon as possible. The appeal manager's decision is final.
15. [bookmark: _Toc241062627]Monitoring, Review and Reporting
15.1 [Insert your organisation's name] will monitor and review this policy on an 18 month cycle, or sooner if required by changes in legislation or learning incidents that require earlier updates. 
15.2 The [CEO, director, senior manager, Chair of the Board of Trustees and/or equivalent] will maintain accurate, confidential records of all disciplinary matters, including informal action, investigations, hearings, outcomes and appeals. All records will be stored in [Insert the name of the platform data will be stored in] and processed in line with [Insert your organisation's name]’s Data Protection Policy and the UK General Data Protection Regulation (UK GDPR). Access to information will be restricted to those who require it for legitimate business or legal purposes.	Comment by Helen Roger: Please refer to the appropriate policies for your organisation
15.3 Summary information may be reported to the Senior Leadership Team and, where appropriate, relevant governance bodies to support organisational oversight. Individual cases will not be disclosed beyond those directly involved in the process.
15.4 [bookmark: _heading=h.40ev1v23fsia][bookmark: _heading=h.eejtick8isak]Records relating to disciplinary warnings will be retained in line with [Insert your organisation's name]’s data protection policy and will be removed from an employee’s record once the warning has expired, unless there is a lawful reason to retain the information for longer.
15.5 This policy does not form part of any employee's contract of employment and may be amended at any time. The relevant staff member will notify you of any changes to this policy, and the most up-to-date version will always be on the intranet. 
[bookmark: _Toc241062628]
Appendix A: Disciplinary Standards
Disciplinary standards are categorised as either misconduct or gross misconduct. They are important for the well-being of our employees and for creating a safe, efficient, and productive working environment.
This list is not exhaustive, and other examples of conduct / gross misconduct may exist.  The individual circumstances of each case will be considered during the disciplinary process.
Misconduct
Examples of misconduct include:
· Unauthorised absence for which no acceptable reason has been given
· Refusal to carry out reasonable management instruction
· Neglect of duty
· Failure to fulfil contractual obligations
· Failure to give proper support to other members of staff
· Breach of any policies or procedures
· Breach of financial rules and procedures, such as unauthorised purchases
· Conduct that contravenes the expected standard of professional behaviour
Gross Misconduct
The following are examples of the type of behaviour which may be classed as gross misconduct and which may lead to dismissal without notice:
· Theft or fraud
· Physical violence or bullying 
· Deliberate and serious damage to property
· Serious misuse of property or name
· Sexual misconduct
· Deliberately accessing internet sites containing pornographic, offensive or obscene material
· Serious insubordination 
· Discrimination or harassment
· Bringing the company into serious disrepute 
· Bullying, harassment or activity which goes against our Equal opportunities policy
· Serious breaches of confidence
· Incapability at work brought on by alcohol or illegal drugs
· Causing loss, damage or injury through serious negligence
· A serious breach of health and safety rules
These lists are not exhaustive and are for guidance only.





[bookmark: _Toc241062629]Appendix B: Investigation
Investigations are carried out to establish the facts of a case. They usually involve meeting with the employee(s) concerned and potential witnesses, as well as other forms of information gathering (e.g., analysing data, communications, performance reviews, etc.).



Line Manager
Issue identified
Start an investigation and establish the facts
Investigating Manager
Investigating Manager
Inform employee and line manager of investigation findings 
No case to answer
End of Process
Line Manager
Informal Resolution
Case to answer
An issue has been identified and we have attempted an informal resolution (where appropriate).
Where possible, the person carrying out the investigation should not be involved in the matter in any way, for example as a witness.
Investigating Manager
Decide whether there is a case to answer
Deal with the issue via informal discussion or, if appropriate, implement a performance improvement plan.  
Disciplinary Manager
Arrange a formal meeting and follow the disciplinary and capability procedure.  
End of Process
The disciplinary manager should be a manager more senior to the employee, who has not previously been involved in the investigation (where possible).  This will usually be the line manager, unless they are involved, for example as a witness to an incident.  


[bookmark: _Toc241062630]Appendix C: Formal Disciplinary/Capability Meeting

Employee sent a letter including:
What the allegations are
Time and place for the meeting (ideally inform with at least 24 hours’ notice)
Who will be attending
They have the right to be accompanied
Disciplinary Manager
All investigation notes will be reviewed before the meeting
Employee given copies of any information to be used
Arrange another meeting within 5 working days if the employee or accompanying person cannot attend
If employee continues to be unavailable to attend a meeting without good reason, a decision can be made on the evidence available.


Follow appropriate outcome process (See Appendix D)

At the meeting:
Explain purpose of the meeting and introduce attendees
State the evidence
Let the employee put their case forward
Let the companion ask questions
Disciplinary Manager

Adjourn to consider any action
(if necessary) and think about:
Previous sanctions
Employee’s record
Any special circumstances
Disciplinary Manager

Make your decision:
Summarise and confirm your decision in writing within 5 working days*
Give your reasons for your decision and, if there are several allegations, separate each decision out.  Explain what you have taken into consideration, including any mitigating factors.
Notify the employee of their right to appeal and who the Appeal Manager is.
Disciplinary Manager
The break allows time to check any matters raised and decide the outcome.  It also allows the employee time to reflect and consider any additional information they wish to put forward.  If new facts emerge before or during the meeting, it may be necessary to decide whether further investigation is required.
If the employee is accompanied, the companion can address the meeting to summarise the employee’s case; respond on behalf of the employee and confer with the employee during the meeting.  The companion does not have the right to answer questions on the employee’s behalf, address the meeting if the employee does not want them to, or prevent the disciplinary manager from presenting the case.
*All timescales are provided as a guide. If it is not possible for timescales to be met due to the complexity of the issue, availability or absence, the employee will be informed and kept up to date.


[bookmark: _Toc241062631]Appendix D: Disciplinary Outcomes and Sanctions

	Outcome
	Guidance

	No disciplinary action
	This course of action would be followed if, based on the evidence, it is decided that the allegations are not founded or that special factors or circumstances mean disciplinary action is not appropriate.

	Informal action
	This means that an informal record is made of the discussion, and the required improvement is noted and clearly explained.  This may be used when the issue is not serious enough to justify a formal warning but still needs addressing.

	First written warning
 
	In cases of misconduct, the employee will receive a written warning outlining the nature of the misconduct and the change in behaviour required.
In cases of poor performance, the employee will be given a written warning setting out the required performance standards and the potential consequences if improvements aren’t made within the timeframe.
A warning will remain active for 12 months, with a record being held on file.

	Final written warning
	If an employee has a current warning about conduct or performance and further misconduct or poor performance occurs, a final written warning may be issued. A final warning may also be issued if the first instance of misconduct or poor performance is serious but does not justify dismissal.
The final warning will include a statement that further misconduct or further unsatisfactory performance may lead to dismissal.
A warning will remain active for 12 months, with a record being held on file.

	Dismissal with notice
	This could occur where performance has not improved after a final written warning or an employee has committed further misconduct during the final written warning period.
If dismissal is a possible outcome, the employee will be informed in writing before the disciplinary meeting. The employee will usually be dismissed with payment in lieu of notice unless the act committed is gross misconduct.

	Summary Dismissal





	Gross misconduct offences are so serious that they warrant dismissal in their own right, without notice or pay in lieu of notice.  This is known as ‘summary dismissal’.










[bookmark: _Toc241062632]Appendix E: Appeal Procedure

Outline grounds for appeal in writing to the Appeals Manager within 5 working days of receiving the written outcome of the disciplinary/capability hearing.
Employee
Decide whether the process was fair and thorough, whether the decision reached was appropriate and whether there are grounds to uphold the appeal.
Before the meeting ends, employee informed of any further information that is required and when they should expect to receive the outcome of their appeal.
Appeal Manager
Appeal Manager
Consider the facts and obtain any further information required.
Appeal Manager
Inform the employee in writing of the outcome of their appeal within 5 working days*, and without unreasonable delay.
Inform the employee that this decision is final.
Talk through any recommendations as a result of the appeal and provide feedback on any improvements that could have been made to the disciplinary process.
Appeal Manager
Appeals will usually be heard by a Senior Manager or a member of the trustee board that has not previously been involved in the disciplinary decision.
*All timescales are provided as a guide.  If it is not possible for timescales to be met due to the complexity of the issue, availability or absence, the employee will be informed and kept up to date.
Consider the grounds for appeal.  Arrange a meeting with the employee to hear the appeal.
This meeting should take place, where possible, within 5 working days* of receiving the employee’s appeal.
Appeal Manager




Appendix F: Performance Improvement Plan (PIP) Template
This template should be used when issuing a formal capability warning. It should be completed in collaboration with the employee wherever possible.
	Employee Name
	

	Role / Job Title
	

	Manager
	

	PIP Start Date
	

	PIP Review Date
	

	Stage of Procedure
	First Written Warning  /  Final Written Warning  (delete as applicable)



	Performance concern
	Required standard / target
	Support to be provided
	Review date

	
	
	
	

	
	
	
	



	Consequences of failure to improve
	Notes / additional context

	Failure to meet the targets set out above within the timescales specified may result in further formal capability action, up to and including dismissal.
	



	Employee signature
	Manager signature

	
	

	Date: 
	Date: 



Employee signature does not necessarily indicate agreement with the PIP — only that the document has been received and discussed.
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